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On behalf of the 10,000 Border Patrol employees that it represents, the National Border Patrol Council thanks you for the opportunity to present our views and concerns regarding the level of coordination and cooperation between the various agencies responsible for different aspects of homeland security, as well as our recommendations for improving these important interactions.


Prior to the creation of the Department of Homeland Security, all of the agencies with primary jurisdiction for enforcing immigration, customs, and agriculture laws employed various classifications of enforcement personnel, including criminal investigators, responsible for those matters within their areas of jurisdiction. Coordination within these agencies was generally very good. For example, the criminal investigators in the Border Patrol’s Anti-Smuggling Unit worked very closely with uniformed Border Patrol Agents to uncover and break up alien smuggling rings. This close internal coordination was a result of all of the various operations being overseen by the same management structure and sharing the same organizational culture and values. Unfortunately, this same level of cooperation did not extend beyond each branch.


The lack of cooperation and coordination between the agencies responsible for enforcing the laws at our Nation’s borders and beyond was understandably a matter of concern even before the September 11, 2001 terrorist attacks. Additionally, there was a great deal of support for the concept of separating the enforcement and service functions of the Immigration and Naturalization Service (I&NS). In fact, the National Border Patrol Council endorsed that idea.


The Homeland Security Act of 2002 embodied those principles, authorizing the creation of separate components for enforcement and service, the Bureau of Border Security and the Bureau of Citizenship and Immigration Services. For reasons that are not entirely clear, a subsequent political compromise replaced the Bureau of Border Security with two separate enforcement entities, the Bureau of Customs and Border Protection and the Bureau of Immigration and Customs Enforcement. 

In an attempt to appease those who supported the existing bureaucracies, inspections and patrol functions were placed into one bureau, and investigation, detention, and removal functions in another. Although proponents claimed that this new structure would create a clear demarcation between border enforcement and interior enforcement, this naive perspective is at odds with reality. By definition, every case involving the smuggling of people or goods into the United States originates at the border. This artificial bifurcation of the enforcement functions of the Department has created needless barriers to the cooperation and coordination that is so essential in law enforcement, replicating and exacerbating some of the very problems that led to the call for a consolidated agency.


The merger also created another set of challenges relating to the effective enforcement of the various laws under the jurisdiction of the new Department. Instead of the relatively narrow focus of the previous entities, the two new bureaus are both responsible for enforcing customs, immigration, and agriculture laws. Each of these areas of law are extremely complex, and require a great deal of training and experience to master.


Although the creation of the Department of Homeland Security has been compared to a corporate merger, a more apt analogy would be that of a hostile takeover. While it certainly would have been unwise to incorporate the mistakes of the beleaguered I&NS into the new Department, it was equally inadvisable to ignore the vast amount of knowledge and wisdom possessed by countless individuals who had dedicated their careers to enforcing immigration laws. The dominance of a single program in managing and setting the priorities of the bureaus that are now responsible for enforcing these three broad areas of law has resulted in a decreased emphasis on the enforcement of immigration and agriculture laws. This is not so much a conscious decision at the highest levels of the organization, but rather a normal subconscious predilection on the part of field managers who are primarily familiar with customs laws. Training and directives will not cure this problem; a revised structure is necessary. The new structure must recognize that it is unrealistic to expect employees to be fully competent in three complex areas of law. In the war against terrorism, mediocrity is simply not an acceptable standard.


The implementation of the following recommendations would correct these deficiencies:

1)
Consolidate the bureaus of Customs and Border Protection and Immigration and Customs Enforcement into a single bureau of Border Security, ensuring that the Border Patrol remains a separate entity within that bureau.

2)
Ensure that the three main areas of law within the jurisdiction of the consolidated bureau are administered and enforced by specialists who are comprehensively trained in a single discipline.

3)
Ensure that all of the components within the consolidated bureau, including the Border Patrol, have their own investigative branches that report directly up the chain of command to the head of their respective division.


While the need for these reforms is obvious to everyone who regularly deals with these issues, managers and other employees without collective bargaining rights and protections are constrained from publicly acknowledging it. The recent decision to remove such protections from all of the criminal investigators in the Department will deprive Congress and the public of their invaluable perspective. Likewise, the new human resources management system currently being developed will have the same chilling effect on the ability of the Department’s remaining employees to speak out on issues of public concern. Deliberately stifling the voice of those who can warn us of problems and recommend solutions is not only counter-productive, it is an open invitation to disaster.


